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I. Challenging Discrimination Based on Gender Identity: The Fight Continues. 

 

A. Discrimination Against Transgender Students: the Aftermath of the GG 

Remand. 

 

Title IX provides that “[n]o person in the United States shall, on the basis of sex, be 

excluded from participation in, be denied the benefits of, or be subjected to discrimination under 

any education program or activity receiving federal financial assistance. . . .” 20 U.S.C. § 

1681(a). Title IX is similar to other federal civil rights laws prohibiting discrimination based on 

sex, such as Title VII, which prohibits employment discrimination.  At least as far back as 2008, 

some courts and federal administrative agencies enforcing these laws have considered 

discrimination based on gender identity to be a form of sex discrimination. 

 

 On May 13, 2016, the U.S. Department of Education and U.S. Department of Justice 

issued a joint “Dear Colleague” letter to school districts across the country informing them of the 

federal government’s position, consistent with the above cases, that Title IX’s prohibition on sex 

discrimination “encompasses discrimination based on a student’s gender identity, including 

discrimination based on a student’s transgender status.”  The guidance is available at: 

https://www2.ed.gov/about/offices/list/ocr/lgbt.html. The federal government had been enjoined 

from “enforcing” the “Dear Colleague” letter to require schools to permit transgender students to 

use the restrooms and other “intimate facilities” consistent with their gender identities.  See 

Texas v. United States, 201 F. Supp. 3d 810 (N.D. Texas 2016). On February 22, 2017, the 

Trump Education and Justice Departments withdrew the “Dear Colleague” guidance.  

 

 Litigation had principally been over the effect of the Department of Education and 

Department of Justice’s “Dear Colleague” guidance, and the interpretation of Title IX embodied 

in it:  was DOE’s interpretation of Title IX entitled to deference?  did the DOE exceed its 

authority in issuing the Guidance?  Some cases in the pipeline also raise constitutional equal 

protection claims. 

 

G.G. ex. rel. Grimm v. Gloucester County Sch. Bd., 822 F. 3d 709, 723 (4th Cir. 2016), 

vacated & remanded by Gloucester County Sch. Bd. v. G.G., __ S.Ct. __, 2017 WL 855755 

(S.Ct. March 6, 2017) (remanding for reconsideration in light of Dep’t of Education and Dep’t of 

Justice guidance document dated Feb. 22, 2017).  Although the Court had certified the 

underlying question of whether Title IX’s prohibition on sex discrimination forbids 

discrimination based on gender identity, independent of the agencies’ interpretation, it has now 

left the Fourth Circuit to answer that question in the first instance. 

https://www2.ed.gov/about/offices/list/ocr/lgbt.html
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A.W. v. Kenosha Unified Sch. Dist., 2016 WL 5239829 (E.D. Wis. Sept. 22, 2016), 

granting preliminary injunction allowing Ashton to use boys’ bathroom.  Appeal filed September 

26, 2016.  Briefing is complete and oral argument is scheduled for March 29, 2017.   

 

Board of Educ., Highland Local Sch. Dist. v. U.S. Dep’t of Educ., 2016 WL 5372349 

(S.D. Ohio Sept. 26, 2016), rejecting school district’s attempt to enjoin federal government from 

enforcing Title IX to protect transgender students as premature, and granting preliminary 

injunction to individual transgender girl seeking to use girls’ restroom.  On appeal to the Sixth 

Circuit. 

 

Carcaño v. McCrory, 203 F. Supp. 3d 615 (M.D. N. Car. 2016), granting preliminary 

injunction on Title IX grounds, against aspects of North Carolina H.B. 2, which prohibited 

transgender people from using bathrooms in public facilities consistent with their gender 

identities.  Fourth Circuit will hear oral argument on May 10, 2017. 

 

Even though the Obama administration’s guidance has been rescinded, nothing in federal 

law prevents school districts from adopting policies that protect transgender students from 

discrimination, including allowing them access to restrooms and other sex-segregated facilities 

and programs in their schools.  Current state law requires schools to provide “enough suitable 

and separate toilets and other sanitary facilities for both sexes,” Wis. Stat. § 120.13(17), but 

otherwise does not address whether transgender students must or may be permitted to use the 

bathrooms or other facilities consistent with their gender identities. 

 

A number of school districts around the state, often with technical assistance from 

GSAFE, have adopted policies that treat transgender students with the dignity and equal regard 

they deserve. 

 

State Rep. Jesse Kremer proposed in the last legislative session a law that would require 

school districts to prohibit transgender students from using the bathrooms and other facilities 

consistent with their gender identities. Rep. Kremer’s bill did not get out of committee in the last 

session. However, he has vowed to reintroduce a similar bill in this legislative session. 

 

 B. Gender Identity Discrimination in Employment. 

 

As far back as 2008 the U.S. District Court for the District of Columbia found that a 

government employer violated Title VII when it made an offer to a transgender job applicant 

who presented as male during the application process and then rescinded the offer when she 

confirmed her female identity. Schroer v. Billington, 577 F. Supp. 2d 293, 308 (D.D.C. 2008) 

(discrimination based on plaintiff’s gender transition “was literally discrimination ‘because of . . 

. sex’” under Title VII) (alterations in original). 

  

Similarly, in 2012, the Equal Opportunity Employment Commission (EEOC) ruled that 

Title VII forbids discrimination based on gender identity, because such discrimination is a form 

of gender discrimination.  Macy v. Holder, 2012 WL 1435995 at *6 (E.E.O.C. April 20, 2012) 

(“Title VII’s prohibition on sex discrimination proscribes gender discrimination and not just 
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discrimination on the basis of biological sex . . . .”); see also Lusardi v. McHugh, 2015 WL 

1607756 (E.E.O.C. April 1, 2015) (prohibiting transgender woman from using common female 

restroom and repeated use of male pronouns violated Title VII). 

 

In Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011), a federal court of appeals held that a 

government agency that discriminates against a transgender employee for failure to conform to 

gender stereotypes violates the Equal Protection Clause of the U.S. Constitution.  Id. at 1316-17 

(“A person is defined as transgender precisely because of the perception that his or her behavior 

transgresses gender stereotypes. . . . Accordingly, discrimination against a transgender individual 

because of her gender-nonconformity is sex discrimination, whether it’s described as being on 

the basis of sex or gender.”). 

 

These cases are based, in turn, on a principle established long ago by the Supreme Court 

in Price Waterhouse v. Hopkins, 490 U.S. 228 (1989), that discriminating against someone for 

failing to conform to gender stereotypes violates Title VII’s prohibition on sex discrimination. 

 

II. Protecting Advances in LGBT Rights. 
 

 A. Religious Exemptions to Nondiscrimination Laws. 

 

Religious Freedom Restoration Acts (RFRAs): Make it easier for private individuals and 

entities to demand exemptions to generally applicable laws (such as nondiscrimination laws) by 

authorizing lawsuits challenging any governmental policy that someone says substantially 

burdens their religious beliefs. The government must then prove that enforcing the policy is the 

least restrictive way of furthering a compelling governmental interest. 

First Amendment Defense Acts (FADAs): Broader than RFRAs, in that they allow 

anyone – including government employees, contractors, and for-profit businesses – to 

discriminate based on religious beliefs or moral convictions regarding marriage for same-sex 

couples, sexual activity outside of heterosexual marriage, and transgender people.   

The federal “First Amendment Defense Act,” first introduced in June 2015 (as H.R. 

2802) and supported by then Senator Jeff Sessions, provides that “the Federal Government shall 

not take any discriminatory action against a person, wholly or partially on the basis that such 

person believes or acts in accordance with a religious belief or a moral conviction that marriage 

is or should be recognized as the union of one man and one woman, or that sexual relations are 

properly reserved to such a marriage.”  The definition of a “discriminatory action” is so broad 

that it would allow federal contractors to turn away LGBT people (or anyone with an intimate 

relationship outside of marriage) from important federally funded social service programs.  A 

number of states are considering similar laws. https://www.aclu.org/other/legislation-affecting-

lgbt-rights-across-country#religexemp. 

 

Thus far, Wisconsin lawmakers have refrained from pushing RFRA or FADA legislation, 

possibly because they believe that Wisconsin Supreme Court decisions interpreting the 

“conscience clause” of the Wisconsin Constitution (Art.  I, § 18) to provide greater protection 

than the First Amendment for religiously motivated actions are sufficient to achieve the same 
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goals without a divisive legislative fight.  See State v. Miller, 202 Wis.2d 56 (S.Ct. 1996); Coulee 

Catholic Schools v. LIRC, 2009 WI 88, 320 Wis.2d 275. 

 

 B. Harassment & Bullying in Schools.  

 

Young people may be emboldened by homophobic and transphobic leaders at the federal 

and state levels and engage in bullying of LGBT classmates.  Failure to protect a student from 

harassment and bullying by other students because of the student’s sexual orientation violates the 

Equal Protection Clause. Nabozny v. Podlesny, 92 F.3d 446 (7th Cir. 1996). 

 

Student groups promoting LGBT equality (“Gay-Straight Alliances” and similar groups) 

are an important part of fighting back against discrimination and bullying.  Some school 

administrators or school boards try to prohibit such groups or limit their activities, such as the 

Day of Silence.  Numerous court cases have found that these groups must be treated the same as 

other student clubs under the Equal Access Act and/or the First Amendment.  See, e.g., Straights 

& Gays for Equality (SAGE) v. Osseo Area Sch. Dist. 279, 471 F.3d 908 (8th Cir. 2006); Gay 

Straight Alliance of Yulee High Sch. v. Sch. Bd. of Nassau County, 602 F. Supp.2d 1233 (M.D. 

Fla. 2009). And while a student does not have an unqualified right to remain silent in a 

classroom without academic consequences, participation in the day of silence outside the 

classroom is protected.  Hatcher ex rel. Hatcher v. Fusco, 570 Fed. Appx. 874, 308 Ed. L. Rept. 

126 (11th Cir. 2014) (unpublished). 

 

GSAFE has a toolkit and provides support for GSAs at schools around the state. 

https://www.gsafewi.org/programs/gsa-development/ 

 

 C. Employment Discrimination. 

 

State law protects employees from discrimination based on their sexual orientation.  Wis. 

Stat. § 111.36(1)(d).
1
  Thus far, other than the possibility of adding religious exemptions, these 

substantive non-discrimination provisions seem secure.  However, proposed amendments to the 

WFEA, which would impose attorney fee shifting on complainants who do not prevail or who 

refuse settlement offers that turn out to match or exceed the ultimate award, may make pursuing 

state non-discrimination claims less attractive.   

 

Congress has thus far failed to pass the Employment Non-Discrimination Act (ENDA), 

which would have expressly included sexual orientation (and gender identity in some versions) 

as a protected classification under Title VII.  However, the Seventh Circuit, in Hively v. Ivy Tech 

Community College, 830 F.3d 698 (7th Cir. 2016), vacated & rehrg en banc granted (Oct. 11, 

2016), is now reconsidering its prior holdings (see, e.g., Spearman v. Ford Motor Co., 231 F.3d 

1080 (7th Cir. 2000) (citing Ulane v. Eastern Airlines, Inc., 742 F.2d 1081 (7th Cir. 1984)) that 

Title VII does not forbid discrimination based on sexual orientation, unless there is some other 

form of gender stereotyping involved.  The panel in Hively, while adhering to precedent, noted 

the strangeness of protecting gay men who are in some superficial way “effeminate” and lesbians 

who are in some way “masculine,” but not protecting “gender normative” gay and lesbian 

                                                 
1
 Similar provisions of state law forbid discrimination on the basis of sexual orientation in public accommodations, 

Wis. Stat. § 106.52(3), and housing, Wis. Stat. § 106.50. 
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employees who violate the most basic of gender norms by their attraction to partners of the same 

sex. 830 F.3d at 705-711. It similarly noted the irony of a “legal landscape in which a person can 

be married on Saturday and then fired on Monday just for that act.” Id. at 714. 

 

 

 




