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I. Introduction 

a. Brief history of slavery 

i. Beginnings of slave trade 

ii. Justifications for slavery 

iii. Economic impact on America 

b. America after slavery 

i. Wealth distribution 

ii. Institutional obstacles  

1. Housing 

2. Legal 

3. Economic 

II. What does racism look like? 

a. Explicit Racism 

b. Implicit Racism 

III. Race and Criminal Justice 

a. War on Drugs 

b. Stop and Frisk by NYPD 

c. Criminal Proceedings 

i. Exoneration Statistics 

1. Homicides 

a. By plea 

b. By trial 

2. Sexual Assault 

a. By plea 

b. By trial 

i. Central Park 5 

3. Drug cases 

a. By plea 

b. By trial   

ii. Racial lens on each of the cases 

1. African-Americans as violent 

2. African-Americans as sexual predators against white women 

a. To Kill a Mockingbird 

b. Emmett Till 

3. African-Americans as drug dealers 

4. Media representations of Black/White offenders 

Batson v. Kentucky, 479 US 79 (1986). 



 
Supreme Court, J. Powell, reexamined Swain v. Alabama, 380 U. S. 202 (1965), 
“concerning the evidentiary burden placed on a criminal defendant who claims that he 
has been denied equal protection through the State's use of peremptory challenges to 
exclude members of his race from the petit jury.”  Baston at 83.  At voir dire for the trial 
of a black man in Kentucky charged with second-degree burglary and receipt of stolen 
goods, four potential jurors were black and the prosecutor used his preemptory 
challenges to strike all four of them from the jury.  Defense counsel moved to dismiss 
the jury because its selection violated the 6th and 14th amendments, as well as the equal 
protection clause.  The trial court judge decided that such protections applied to only the 
selection of the venire itself, and not to the ultimate petit jury – that attorneys can “strike 
anybody they want to” with their preemptory challenges.  Id.   
 

The Kentucky Supreme Court decided “a defendant alleging lack of a fair cross-section 
must demonstrate systematic exclusion of a group of jurors from the venire.”  The Court 
disagreed and stated, instead, that in Swain v. Alabama, this Court recognized that a 
"State's purposeful or deliberate denial to Negroes on account of race of participation as 
jurors in the administration of justice violates the Equal Protection Clause.  This 
principle has been "consistently and repeatedly" reaffirmed in numerous decisions of 
this Court both preceding and following Swain.  We reaffirm the principle today.”  Baston 
at 84.   

“The Constitution requires, however, that we look beyond the face of the statute defining 
juror qualifications, and also consider challenged selection practices to afford 
"protection against action of the State through its administrative officers in effecting the 
prohibited discrimination."  Baston at 88.   
 
Baston ultimately concerned the burden of proof on such an equal protection case.   
 

These principles support our conclusion that a defendant may establish 
a prima facie case of purposeful discrimination in selection of the petit jury 
solely on evidence concerning the prosecutor's exercise of peremptory 
challenges at the defendant's trial. To establish such a case, the defendant 
first must show that he is a member of a cognizable racial group, Castaneda 
v. Partida, supra, at 430 U. S. 494, and that the prosecutor has exercised 
peremptory challenges to remove from the venire members of the 
defendant's race. Second, the defendant is entitled to rely on the fact, as to 
which there can be no dispute, that peremptory challenges constitute a jury 
selection practice that permits "those to discriminate who are of a mind to 
discriminate." Avery v. Georgia, 345 U.S. at 345 U. S. 562. Finally, the 
defendant must show that these facts and any other relevant circumstances 
raise an inference that the prosecutor used that practice to exclude the 
veniremen from the petit jury on account of their race. This combination of 
factors in the empaneling of the petit jury, as in the selection of the venire, 
raises the necessary inference of purposeful discrimination. 

https://supreme.justia.com/cases/federal/us/380/202/case.html
https://supreme.justia.com/cases/federal/us/430/482/case.html#494
https://supreme.justia.com/cases/federal/us/345/559/case.html#562


 
Baston at 98. 
 
Pena-Rodriguez v. Colorado, 580 US ___, 2017 WL 855760 (2017) (J. Kennedy) 
 
After conviction, defendant obtained juror affidavits stating that, during jury 
deliberations, one juror made several racially-charged comments that evidenced a 
personal bias against Hispanics.   Defendant moved for a new trial.  The court denied 
the motion and held that the affidavits were inadmissible under Colorado’s “no 
impeachment” rule, Colorado Rule of Evidence 606(b). Defendant argued that allowing 
the no-impeachment rule to ban evidence of racial bias violates his Sixth Amendment 
right to an impartial jury. The State of Colorado contended that Rule 606(b) is 
constitutional because other procedures adequately protect Peña Rodriguez’s Sixth 
Amendment right to a fair trial.  

On March 7, 2017, the US Supreme Court agreed with the Defendant and held, “Where 
a juror makes a clear statement indicating that he or she relied on racial stereotypes or 
animus to convict a criminal defendant, the Sixth Amendment requires that the no-
impeachment rule give way in order to permit the trial court to consider the evidence of 
the juror’s statement and any resulting denial of the jury trial guarantee.”   

Not every offhand comment indicating racial bias or 
hostility will justify setting aside the no-
impeachment bar to allow further judicial inquiry. 
For the inquiry to proceed, there must be a showing 
that one or more jurors made statements exhibiting 
overt racial bias that cast serious doubt on the 
fairness and impartiality of the jury’s deliberations 
and resulting verdict. To qualify, the statement must 
tend to show that racial animus was a significant 
motivating factor in the juror’s vote to convict. 
Whether that threshold showing has been satisfied 
is a matter committed to the substantial discretion 
of the trial court in light of all the circumstances, 
including the content and timing of the alleged 
statements and the reliability of the proffered 
evidence. 

 

Whren v. US,  517 US 806 (1996).   
 
Police officers stopped two black men on a traffic stop in a “high drug area”, and all 
parties agreed that they stopped him after traffic violations.  In a unanimous decision, 
written by J. Scalia, the Court held that the traffic violations gave the officers probable 
cause for the stop, and then search, which eventually led to them finding drugs.   The 

Court stressed that an officer’s motive does not invalidate objectively justifiable behavior under 
the Fourth Amendment.  Id. at 812.   



We think these cases foreclose any argument that 
the constitutional reasonableness of traffic stops 
depends on the actual motivations of the individual 
officers involved. We of course agree with petitioners 
that the Constitution prohibits selective enforcement 
of the law based on considerations such as race. But 
the constitutional basis for objecting to intentionally 
discriminatory application of laws is the Equal 
Protection Clause, not the Fourth Amendment. 
Subjective intentions play no role in ordinary, 
probable-cause Fourth Amendment analysis. 

Id. at 813. 

State v. Shillcutt, 119 Wis.2d 788, 350 N.W.2d 686 (1984). 
 
Jury convicted defendant of soliciting prostitutes. After the conviction, defendant moved 
for a new trial.  As in Pena-Rodriguez v. Colorado, defendant based the motion on an 
affidavit from a “juror stating that during the deliberation one of the jurors had commented: 

‘Let's be logical, he's a black, and he sees a seventeen year old white girl I know the type.’ The 
affidavit also stated that after this comment was made, ‘one of the female members of the jury 
agreed with the statement.’”  Id. at 791.   
 
Court reiterated a three step procedure for determining when a verdict should be overturned. (1) 
Is the proffered evidence competent under sec. 906.06(2), Stats. 1981-1982; (2) does the 
evidence show error, that is, substantial grounds sufficient to overturn the verdict; and (3) 
whether the party seeking to impeach the verdict was prejudiced requiring that the verdict be 
upset. The Court decided that the Affidavt from the juror was not competent pursuant to Wis. 
Stats. § 906.06(2).   
 
The Court concluded, based on its reading of sec. 906.06(2) and the cases interpreting it and 
the same federal rule of evidence examined in Pena-Rodriguez, that “juror statements made 
here during jury deliberations are not competent evidence to impeach the jury's verdict. The 
statute prohibits a juror from testifying "to the effect of anything upon his or any other juror's 
mind or emotions as influencing him to assent or dissent from the verdict..." This statement can 
only be understood as forbidding an inquiry by the court into a juror's subjective motives for 
voting the way he did.”  Id. at 801.    
 

Utah v. Strieff, 579 US ___,136 S.Ct 2056 (2016). 
 

This case began with an anonymous tip. In 
December 2006, someone called the South 

Salt Lake City police’s drug-tip line to report 
“narcotics activity” at a particular residence. 

App. 15. Narcotics detective Douglas Fackrell 

investigated the tip. Over the course of about 
a week, Officer Fackrell conducted 

intermittent surveillance of the home. He 



observed visitors who left a few minutes after 

arriving at the house. These visits were 
sufficiently frequent to raise his suspicion 

that the occupants were dealing drugs. 

One of those visitors was respondent Edward 
Strieff. Officer Fackrell observed Strieff exit 

the house and walk toward a nearby 
convenience store. In the store’s parking lot, 

Officer Fackrell detained Strieff, identified 
himself, and asked Strieff what he was doing 

at the residence. 

As part of the stop, Officer Fackrell requested 
Strieff’s identification, and Strieff produced 

his Utah identification card. Officer Fackrell 
relayed Strieff’s information to a police 

dispatcher, who reported that Strieff had an 

outstanding arrest warrant for a traffic 
violation. Officer Fackrell then arrested 

Strieff pursuant to that warrant. When Officer 
Fackrell searched Strieff incident to the 

arrest, he discovered a baggie of 
methamphetamine and drug paraphernalia. 

The State charged Strieff with unlawful 

possession of methamphetamine and drug 
paraphernalia. Strieff moved to suppress the 

evidence, arguing that the evidence was 
inadmissible because it was derived from an 

unlawful investigatory stop. At the 
suppression hearing, the prosecutor 

conceded that Officer Fackrell lacked 
reasonable suspicion for the stop but argued 

that the evidence should not be suppressed 

because the existence of a valid arrest 
warrant attenuated the connection between 

the unlawful stop and the discovery of the 
contraband. 

The trial court agreed with the State and 

admitted the evidence. The court found that 
the short time between the illegal stop and 

the search weighed in favor of suppressing 
the evidence, but that two countervailing 

considerations made it admissible. First, the 



court considered the presence of a valid 

arrest warrant to be an “ ‘extraordinary 
intervening circumstance.’ ” App. to Pet. for 

Cert. 102 (quoting United States v. Simpson, 
439 F. 3d 490, 496 (CA8 2006). Second, the 

court stressed the absence of flagrant 
misconduct by Officer Fackrell, who was 

conducting a legitimate investigation of a 
suspected drug house. 

Strieff conditionally pleaded guilty to reduced 

charges of attempted possession of a 
controlled substance and possession of drug 

paraphernalia, but reserved his right to 
appeal the trial court’s denial of the 

suppression motion. The Utah Court of 
Appeals affirmed. 2012 UT App 245, 286 

P. 3d 317. 

The Utah Supreme Court reversed. 2015 UT 

2, 357 P. 3d 532. It held that the evidence 
was inadmissible because only “a voluntary 

act of a defendant’s free will (as in a 
confession or consent to search)” sufficiently 

breaks the connection between an illegal 
search and the discovery of evidence. Id., at 

536. Because Officer Fackrell’s discovery of a 
valid arrest warrant did not fit this 

description, the court ordered the evidence 
suppressed. Ibid. 

We granted certiorari to resolve 

disagreement about how the attenuation 
doctrine applies where an unconstitutional 

detention leads to the discovery of a valid 

arrest warrant. 576 U. S. ___ (2015). 
Compare, e.g., United States v. Green, 111 

F. 3d 515, 522–523 (CA7 1997) (holding that 
discovery of the warrant is a dispositive 

intervening circumstance where police 
misconduct was not flagrant), 

with, e.g., State v. Moralez, 297 Kan. 397, 
415, 300 P. 3d 1090, 1102 (2013) (assigning 

little significance to the discovery of the 
warrant). We now reverse. 



 
 
ABA Model Rule 2.1 
 
Counselor 
Rule 2.1 Advisor 

In representing a client, a lawyer shall exercise independent professional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as 
moral, economic, social and political factors, that may be relevant to the client's situation. 

 
 

 


