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The executive Power shall be vested in a President of the 

United States of America.  

--U.S. Const. Art. II, § 1. 

Early Tests: What is the Scope of the President’s Power to Interpret the Constitution, and Is the 

President Always Bound by It? 

President Jackson’s veto of the Second Bank of the United States 

President Andrew Jackson ran his 1832 presidential reelection campaign largely on a promise to 

eliminate the unpopular Bank of the United States. In his veto message, he declared an expansive vision 

of presidential power to independently interpret the Constitution: “The Congress, the Executive, and the 

Court must each for itself be guided by its own opinion of the Constitution. Each public officer who takes 

an oath to support the Constitution swears that he will support it as he understands it, and not as it is 

understood by others . . . The opinion of the judges has no more authority over Congress than the 

opinion of Congress has over the judges, and on that point the President is independent of both.” Paul 

Brest et al. eds., Processes of Constitutional Decisionmaking: Cases and Materials (6th ed. 2015). 

The Louisiana Purchase Under President Jefferson 

The United States purchased the Louisiana Territory from France in 1803, doubling the size of the 

country. President Thomas Jefferson doubted whether Congress had the power under the Constitution 

to complete the purchase without an amendment, but sent the treaty for approval anyway. He later 

wrote in defense of his decision: “A strict observance of the written law is doubtless one of the high 

duties of a good citizen, but it is not the highest. The laws of necessity, of self-preservation, of saving our 

country when in danger, are of higher obligation. To lose our country by a scrupulous adherence to the 

written law, would be to lose the law itself, with life, liberty, property and all those who are enjoying 

them with us; thus absurdly sacrificing the ends to the means.” Paul Brest et al. eds., Processes of 

Constitutional Decisionmaking: Cases and Materials (6th ed. 2015). 

President Lincoln’s Expansion of Executive Power During the Civil War 

The Commander-in-Chief Power Absent a Declaration of War 



After southern secessionists attacked Fort Sumter in 1861, President Abraham Lincoln issued 

proclamations blockading southern ports and authorizing the seizure of ships carrying goods to the 

south. Shipowners sued, but the Supreme Court upheld the president’s unilateral actions: “Whether the 

President in fulfilling his duties, as Commander-in-Chief, in suppressing an insurrection, has met with 

such armed hostile resistance, and a civil war of such alarming proportions as will compel him to accord 

to them the character of belligerents, is a question to be decided by him . . . .” Prize Cases, 67 U.S. 635 

(1863). 

Lincoln’s Suspension of Habeas Corpus 

President Lincoln suspended the writ of habeas corpus in 1861; when a politician named John 

Merryman was arrested for participating in the destruction of railroad bridges, his lawyer put the 

president’s Constitutional authority to the test. Chief Justice Taney, in a circuit court decision, declared 

that the president clearly lacked the power to suspend habeas corpus. Ex Parte Merryman, 17 F. Cas 144 

(1861). President Lincoln, however, ignored that decision and argued to Congress that “the whole of the 

laws” were being resisted by the south, and asked rhetorically, “[A]re all the laws, but one, to go 

unexecuted, and the government itself go to pieces, lest that one be violated?” Congress later passed 

legislation approving the president’s actions. Paul Brest et al. eds., Processes of Constitutional 

Decisionmaking: Cases and Materials (6th ed. 2015). 

The Emancipation Proclamation 

President Lincoln’s famous Emancipation Proclamation asserted the authority to free slaves in certain 

areas of the rebelling states of the south; in doing so, Lincoln relied on much the same rationale as he 

had regarding habeas corpus: “I felt that measures otherwise unconstitutional might become lawful by 

becoming indispensable to the preservation of the Constitution through the preservation of the nation.” 

Paul Brest et al. eds., Processes of Constitutional Decisionmaking: Cases and Materials (6th ed. 2015). 

More Wars (WWII and Korea) and More Claims of Executive Power 

Japanese Internment Camps 

Two months after the Japanese attack on Pearl Harbor, President Franklin Roosevelt issued an executive 

order directing the War Department to create military exclusion zones within the United States; shortly 

thereafter, Congress enacted a law making it a criminal offense for anyone to defy the restrictions 

applicable to such exclusion zones. In the context of the time, these acts were understood to apply to a 

perceived threat from Japanese resident aliens as well as American citizens of Japanese descent. Paul 

Brest et al. eds., Processes of Constitutional Decisionmaking: Cases and Materials (6th ed. 2015). 

In the Korematsu case, Justice Owen Roberts described the purpose of the government’s actions as 

putting Japanese residents and Japanese-Americans in an impossible situation that inevitably resulted in 

their involuntary internment: “[T]he petitioner, prior to his arrest, was faced with two diametrically 

contradictory orders . . . . The earlier of those orders made him a criminal if he left the zone in which he 

resided; the later made him a criminal if he did not leave . . . The two conflicting orders, one which 

commanded him to stay and the other which commanded him to go, were nothing but a cleverly 

devised trap to accomplish the real purpose of the military authority, which was to lock him up in a 

concentration camp.” 



However, rather than addressing the issue of internment, the Supreme Court focused entirely on the 

wartime powers of the President and Congress as applied to the creation of exclusion zones. Justice 

Frankfurter, in his concurrence to the Court’s opinion, wrote: “The provisions of the Constitution which 

confer on the Congress and the President powers to enable this country to wage war are as much part 

of the Constitution as provisions looking to a nation at peace . . . [T]he validity of action under the war 

power must be judged wholly in the context of war. That action is not to be stigmatized as lawless 

because like action in times of peace would be lawless.” Korematsu v. United States, 323 U.S. 214 (1944) 

(Frankfurter, J., concurring). 

President Truman’s Executive Order Nationalizing Steel Mills 

During the Korean War, the United Steelworkers planned to begin a nationwide strike over a breakdown 

in labor negotiations on April 9th, 1952. The night before the strike, President Harry Truman issued an 

executive order directing the Secretary of Commerce to take possession of and operate the affected 

steel companies based on an expansive theory of executive power in emergencies. In the resulting trial, 

the government argued that only real limits to executive power were “the ballot box [or] 

impeachment.” Paul Brest et al. eds., Processes of Constitutional Decisionmaking: Cases and Materials 

(6th ed. 2015). 

The Supreme Court declared the president’s action unconstitutional: “[We] cannot with faithfulness to 

the constitutional system of the United States hold that the commander in chief of the armed forces has 

the ultimate power as such to take possession of private property in order to keep labor disputes from 

stopping production. This is a job for the nation's lawmakers, not for its military authorities.” 

Youngstown Sheet and Tube v. Sawyer, 343 U.S. 579 (1952) 

The Executive in the “War on Terror” 

After the 9/11 attacks, President George W. Bush asserted wide-ranging executive powers, including the 

power to designate individuals as “enemy combatants” and effectively beyond the reach of the law. The 

Supreme Court challenged this power in two cases decided on June 28, 2004 and affirmed due process 

rights applied to these individuals. Rasul v. Bush, 542 U.S. 466 (2004) and Hamdi v. Rumsfeld, 542 U.S. 

507 (2004). However, subsequent legislation in Congress suspended habeas corpus rights in certain 

cases in response to these decisions.  

 


