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MEA is a nonprofit, nonpartisan environmental 
law center that works for healthy water, air, land 
and government for this generation and the next. 
We believe that every citizen has the potential to 
make a difference.  



• For almost 70 years, Wisconsin’s Secretary was 
appointed by the seven citizen members of the 
Natural Resources Board.  

• Idea of an independent conservation agency was 
originally established by Aldo Leopold in 1927. 



“While I recognize the need for global support for the 
environment, I have always thought that the slogan ‘Think 
Globally, Act Locally,’ is an important plan of action for 
everyone.” — Governor Warren Knowles 

Republican Governor 
Warren Knowles created 
the Public Intervenor 
Office in 1967 



The Public Intervenor defended 
public rights in the waters and 

other natural resources in 
Wisconsin. These are rights all 

Wisconsin citizens are supposed 
to be able to enjoy without 

having to sue special interests 
that threaten them. 

               Wisconsin Stewardship 
Network Thomas Dawson 

1976-1995 Kathleen Falk 
1983-1995 



Governor Tommy Thompson 
ended the 70-year history of an 
independent DNR and 
abolished the Public Intervenor 
Office in 1995 

Melissa Scanlan, MEA’s founder, 
while still in law school, became 
determined to restore access to 
legal and technical services to the 
people of Wisconsin 
 
 



2009: 
Governor Jim Doyle, Democrat, 
vetoed bill to regain an independent 
DNR, insulated from political 
pressure, even though he 
campaigned on returning the 
selection of DNR Secretary to citizen 
board 



“Environmental laws 
don’t enforce 
themselves, 
somebody has to 
step up, and that 
somebody is us.” 
 

Arlen Christenson 
Public Intervenor Board 

Founding Board 
President of MEA 



Conservation Congress 
Wis. Stat. 15.348 
The conservation congress 
shall be an independent 
organization of citizens of the 
state and shall serve in an 
advisory capacity to the 
natural resources board on all 
matters under the jurisdiction 
of the board.  

How the WI conservation ethic lives on 

Natural Resources Board 
Wis. Stat. 15.34(1)-(2) 
(1) There is created a 
department of natural 
resources under the direction 
and supervision of the natural 
resources board.  
(2)(a) The natural resources 
board shall consist of 7 
members appointed for 
staggered 6-year terms.  
 



Lessons to consider throughout remainder of presentation 
1. Environmental ≠ partisan 
2. We’ve recovered from losses before 
3. Change is more likely when broad segments of our 

population step up and act 
4. WI history may play out at federal level 

Photo credit: Farms Not Factories 



Known losses, state and federal 

• Funding 

• Hamstrung program staff 

• Political will to settle and/or collaborate 



Clean Water Act 33 U.S.C. 1251 et seq.  

 Wisconsin DNR 
– Primary permitting 

authority 
– Uniformity clause 
– Wisconsin goes 

beyond basic federal 
minimum 
requirements where 
Feds have opted not to 
regulate: i.e. 
groundwater quality 
 
 

 

 EPA Oversight 
– Applicable Federal 

Regulations (40 C.F.R. 
§ 123.25) 

– Permit Review 
– Permit Objection 

• Hearing 
• EPA authority to issue 

– Review of NPDES 
program changes 

– Dedelegation 
 

 

 



Likely loss: a less strong federal backstop 
• Most states have authority to administer water 

pollution permits 
 

• If a state is not issuing permits according to minimum 
Clean Water Act requirements, Petition asks EPA to step 
in (33 U.S.C. s. 1342(c)(3)) 



PCA ‘101’ 
What claims does the Petition include? 

 

• DNR doesn’t have the authority that is needs to 
issue water pollution permits in compliance with 
the Clean Water Act 

• Rulemaking takes over 2 years, even though 
Clean Water Act requires program updates 
within 1-2 years 

• Antidegradation: we should do a better job 
keeping our clean waters clean! 

 



PCA ‘101’ 
What claims does the Petition include? 

 

• DNR doesn’t operate their permitting program in 
compliance with the Clean Water Act 

 
• Only groups of 5+ people can challenge water 

pollution permits 
• Failure to reissue expired permits means that 

facilities may operate under outdated permits that 
insufficiently protect water. 

 



Wisconsin River Before Clean Water Act 
Protections were Enacted  



Likely losses 
Federal  
• WOTUS 

• Rule clarified in June 2015 
• Exec Order winter 2017: review and rescind/revise 

 

33 U.S.C. s. 1311(a), 1342(a), 1362(7)   



Potential losses 
State 
• Waters of the state definition  

• Ex. Wis. Stat. s. 281.01(18) 
 



Cuyahoga River Fire!  
Cleveland, OH       June 22, 1969 

Likely losses: fixing a problem versus preventing it 

Counter: opportunity for economic analysis & 
arguments 



Potential losses 
Federal Citizen Suit 
Rollbacks 
Citizen suit provisions 
in most keystone 
environmental laws 
(CWA, CAA, etc.) 
 

CARE v. Cow Palace: 80 
F. Supp. 3d 1180 
(2015): over or mis-
application can turn 
manure into solid 
waste subject to RCRA 
 

RCRA summary from epa.gov 



Potential losses 
Citizen suit rollbacks: direct undercutting of legal victories 
 

Citizen suit bar:  
“No action may be commenced … in the case of an alleged 
violation by an agricultural operation—” if 
  
• EPA or State “is diligently seeking compliance”  
• Polluting activity covered in State Solid Waste Plan 



April Stone Dahl, Bad River Band of Lake Superior Chippewa 
• Water monitor and educator at Lake Superior Traditional Ways Gathering 

WHY DOES CITIZEN ENFORCEMENT MATTER? 

http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-
water 

http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water
http://midwestadvocates.org/citizen-voices-matter/overview/doug-jones/in/defending-our-water


Crash course:  
CWA Enforcement Basics 
 
1. 60-day notice / intervention 
2.  Ongoing violation 
3.  From a point source 
4.  Into a WOTUS 
5.  Plus all traditional  
 federal civil procedural  
 requirements 
 
CWA citizen suit provision:  
33 U.S.C. s. 1365. 



Citizen Enforcement 
Goals: 
 
• Deter future violations  
• Remove economic benefit of 

violating the law 
• Ensure public is compensated 

for illegal pollution  
 

Enforcers: 
 

• State and federal 
government 

• Citizens 



• Lack of 
meaningful 
enforcement 
undercuts 
permit 
monitoring and 
oversight 

• Enforcement is 
key to an 
impartial, active 
state permitting 
program 

 

Data from Milwaukee 
Journal Sentinel, Lee 
Berquist, 3-27-2015 



Citizen intervention in state enforcement 
See Wis. Stat re: Civ Pro - Parties: 
  

803.09(1)Upon timely motion anyone shall be 
permitted to intervene in an action when the 
movant claims an interest relating to the 
property or transaction which is the subject of 
the action and the movant is so situated that 
the disposition of the action may as a practical 
matter impair or impede the movant's ability 
to protect that interest, unless the movant's 
interest is adequately represented by existing 
parties 
 

 

https://docs.legis.wisconsin.gov/document/statutes/803.09(1)


 
 
 

Check state statute for potential citizen involvement in 
permit challenges and/or enforcement. 
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Known losses 

Act 21  

as implemented by  

Wis. Stat. 227.10(2m): 

Rulemaking power taken 
away from agency experts 

No agency may implement or 
enforce any standard, requirement, 
or threshold, including as a term or 
condition of any license issued by 
the agency, unless that standard, 
requirement, or threshold is 
explicitly required or explicitly 
permitted by statute or by a rule 
that has been promulgated in 
accordance with this subchapter, 
except as provided in s. 186.118 (2) 
(c) and (3) (b) 3. The governor, by 
executive order, may prescribe 
guidelines to ensure that rules are 
promulgated in compliance with 
this subchapter. 



Constitution should 
trump statute:  
Public Rights in Water 
 

The navigable waters  

of Wisconsin “shall be 

common highways and 

forever free, as well to the 

inhabitants of the state as to 

WI Constitution, 
Article IX, Sec. 1 

 

the citizens of the 

United States, without 

any tax, impost or 

duty therefor.” 

 

The air, water and seas are 
by the law of nature 

common to humankind. 
Roman Law, 2nd Century AD.   

 

English 
Common 

Law 

Northwest Ordinance, 
applied to WI since 1787 



Public Trust Doctrine 
  

• DNR as trustee holds navigable waters 
of the state in trust for the public 
 

• “Navigable waters are public waters 
and as such they should inure to the 
benefit of the public.  They should be 
free to all for commerce, for travel, 
for recreation, and also for hunting 
and fishing …” 

Diana Shooting Club v. Husting, 145 
N.W. 816, 820 (Wis. 1914). 
 
• Trustees have a continuing  

supervisory duty over trust resources. 
See, Illinois Central railroad Co. v. 
Illinois, 146 U.S. 387 (1892) 
 



Wisconsin NPDES permit 
challenge results in ruling 
that groundwater quality 
crisis a “massive 
regulatory failure” 
 

Administrative Law Judge decision modified the CAFO 
Wisconsin NPDES Permit to include additional monitoring 
and safeguards against pollution.  
 
 Groundwater monitoring at the production area 
 Groundwater monitoring at off-site landspreading fields 
 Animal unit limit   
 

Act 21 playing out within enviro law: 





Act 21 impacts beyond enviro law 
 



Opportunities Gained 
• Uptick in donations, 

volunteers, public 
awareness 

• More interest and urgency 
to: 
– Build unique, diverse 

coalitions  
• Retired agency staff 

– “Throw the mud against 
the wall and see what 
sticks.” 

 



Opportunities Gained? Legal intersectionality 

– Insurance Law 

– Personal Injury? 

 



Opportunities Gained? Legal intersectionality 

Personal Injury? 

 

Related note: Wisconsin Right to Farm Law 
Wis. Stat. s. 823.08 
Does not explicitly preempt local nuisance ordinances as other 
states do.  
However, 
• Plaintiff must establish substantial threat to public health or 

safety;  
• Coming to the nuisance clause fails to address change in use 

or operation; and 
• Mandatory fee-shifting provision  



Opportunities Gained 

• Local governments stepping up  
Cities and villages “may determine their local affairs 
and government, subject only to this constitution 
and to such enactments of the legislature of 
statewide concern as with uniformity shall affect 
every city or every village.”  

 Art. XI, s. 3 (1), Wis. Const. 

Analysis: matter of local affair vs. matter exclusively 
of statewide concern 

Similar administrative authority for Wisconsin’s 72 
counties 

 



• Local authority in practice 

 

Livestock Siting Law at Wis. Stat. s. 93.90 

– Uniform state standards w/ option for local 
application and approval process 

– Typically applicable to operations 500+ animal 
units 

– DNR v. DATCP authority 



• Livestock Siting Law, continued… 

 

Livestock Siting Law: five “pillars” 

– Location of livestock structures 

– Odor and air emissions 

– Nutrient management 

– Runoff management  

 

Photo credit: dnr.wi.gov 



• Livestock Siting Law, continued… 
 

Livestock Siting Law takes local authority away in many, 
though not all,  circumstances 

 

More stringent standards feasible if locals base standards 
on “reasonable and scientifically defensible findings of 
fact” that “clearly show the standards are needed to 
protect public health or safety.” 

 

Photo credit: dnr.wi.gov 



• Livestock Siting Law, continued… 

 

 

Summary from WI Legislature memo at 
https://docs.legis.wisconsin.gov/misc/lc/infor
mation_memos/2013/im_2013_01.pdf  



Livestock Siting Law, continued… 

 

 

Adams applied 4-part 
preemption test: 
 

1. Express preemption 
2. Logical conflict 

between state law and 
local action 

3. Local action defeats 
state legislative 
purpose 

4. Local action contrary 
to purpose of state 
legislation 2012 WI 85 at para. 32 



Opportunities Gained? 

• Are certain topics more 
immune from rollback? 

– Widely known pollutants 
like lead and mercury 

– Safety of drinking water 
and infrastructure 

– Government transparency 
and media alliance 



Opportunities Gained? 

Hold government accountable to its 
emergency powers. Typical standard is 
imminent and substantial endangerment 

• Safe Drinking Water Act (Flint, Kewaunee 
Co., WI): 42 U.S.C. s. 300i 

• CERCLA, s. 104 

• RCRA, s. 7003 

• Clean Water Act: 33 U.S.C. s. 1364(a) 



Questions? 
 

www.midwestadvocates.org 
tkamp@midwestadvocates.org 

 

@MidwestAdvocate 

/MidwestEnvironmentalAdvocates 
 


